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EXECUTIVE SUMMARY
While science, technology and innovation have become increasingly international over the
recent decades, there are also opposing trends. In particular there has been rising concern in
the United States (US) and elsewhere about China’s actions to tap knowledge, talent, and
intellectual property in other countries. These concerns have led to increased scrutiny and
tighter controls on some research and technology transfer activities.
In light of these changes, this report covers US rules regarding participation in US government
research and development (R&D) programs by non-US entities. Based on an analysis of the rules
used by different US funding agencies, the report focuses on rules about eligibility (who can
apply for federal R&D money) and rules about where Federally funded R&D can be performed
and what can be done with the results. It also discusses rules regarding non-US participation in
groups or consortia that have won federal R&D awards.
This report makes several points. First, US rules for foreign participation in R&D programs vary
by agency, according to the mission of the agency. Some agencies, such as the Department of
Defense (DoD) and the National Institutes of Health (NIH), have missions that lead them
sometimes to give R&D grants to researchers in other countries, because those researchers
have knowledge that is valuable to those agencies. Other agencies, such as the National
Institute of Standards and Technology (NIST), the Department of Energy (DOE), and the
National Science Foundation (NSF), generally put a higher priority on helping US researchers
and promoting US economic benefits. They will not (with rare exceptions) fund work
conducted outside of the US.
Second, most agencies treat US subsidiaries of foreign companies largely the same as USowned companies. The DoD only wants to work with companies from allied nations such as
Japan, and in order to receive US R&D awards or participate in centers or institutes with federal
funding, the subsidiaries of foreign-owned companies must comply with US export control laws.
The US Government generally believes that subsidiaries of foreign companies that conduct R&D
and manufacturing in the US provide similar benefits to the US-owned companies, including
new technology, American jobs, and tax payments.
Third, there are many examples of foreign-US-owned companies participating in US
Government-funded R&D programs. For instance, many foreign-owned companies and some
foreign universities participate in NSF engineering research centers, and many US subsidiaries
of foreign companies participate in DOE programs and are members of Manufacturing USA’s
manufacturing institutes. Also, manufacturing institutes are allowed, in certain circumstances,
to sub-contract with R&D organizations in other countries.

Foreign Participation in US R&D Programs, p. iii
Fourth, US universities have their own rules for participation, but they generally don’t
discriminate against foreign companies (beyond the requirements of federal funding agencies
or laws such as Bayh-Dole). However, any company – American or foreign-owned – should
understand university rules before they enter into any partnership with these schools.
Finally, we now see bipartisan concern and heightened scrutiny in the US about Chinese
funding of and participation in US R&D, but these concerns do not seem to have affected more
general rules for participation by non-US companies in US government-funded R&D. So far,
much of the US debate has focused on the protection of US intellectual property and enforcing
the requirement that US universities and professors with federal research funding disclose any
foreign money that they receive – particularly money from China.
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RULES FOR FOREIGN PARTICIPATION IN U.S. R&D
PROGRAMS
INTRODUCTION
In recent years, science, technology and innovation have continued to become increasingly
international. More countries are conducting research and development (R&D) and producing
innovations, and companies are increasingly global in their operations as well as in their
searches for new technologies. At the same time, techno-nationalism has been rising in some
countries, including particular concern about China’s actions to tap knowledge, talent, and
intellectual property in other countries.
In light of these changes, this report covers United States (US) rules regarding participation in
US R&D programs by non-US entities. It focuses on rules about eligibility (who can apply for
federal R&D money), and rules that apply to organizations that win US federal R&D awards
regarding where they do the work or what they can do with the results. It also discusses rules
regarding non-US participation in groups or consortia that have won federal R&D awards.
The focus of the study is participation by non-US companies in programs with potential
economic impact, as opposed to basic research programs or purely defense R&D programs. It
is also focused on regular R&D programs as opposed to projects funded under specific
international agreements (such as the International Space Station, ITER, or other explicitly
bilateral or multilateral R&D programs.)
The study begins with a discussion of the current policy context for US rules on non-US
participation in US R&D programs, and proceeds to discuss the rules of different R&D agencies
and institutions, along with examples of non-US participation in these activities.

THE POLICY CONTEXT: THE TENSION BETWEEN GLOBALIZATION AND U.S. NATIONAL
INTERESTS
AMERICAN PERCEPTIONS OF FOREIGN PARTICIPATION
Historically, the dominant perceptions in America have been that the US leads the world in
research and development and that foreign participation in US programs benefits foreign
partners more than the US. While the reality may well have changed – foreign partners may be
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ahead of the US in some areas of technology and the US may benefit substantially from foreign
participation– many policymakers still believe that international collaborations benefit others
more than the US.
Whether any particular instance of foreign participation is viewed as a net gain or net loss to the
US may depend on the role of the entity that does the calculation. For example, participation
by a Chinese high-tech firm in developing a new generation of electronic devices may appear to
be net positive from the point of view of its US high tech partner company, but as a net negative
to US policymakers concerned about protecting US tech assets against a potential information
security breach from China. The calculus of net gain or loss to the US depends on the kind of
R&D, the sector in which it occurs, the degree to which its results are expected to be published,
and other factors.
Today, this traditional American perspective on foreign participation in US R&D programs is
being further shaped by two more recent, and opposing, developments: the increasing
globalization of science and technology, which suggests that US programs should become more
open to foreign researchers; and new concerns about strategic competitors, especially China,
which leads many US officials to want not more openness but rather additional restrictions on
foreign access to US research and technology.

RECENT TRENDS AFFECTING U.S. ATTITUDES AND POLICIES: GLOBALIZATION
Several trends affect US attitudes toward internationalization of R&D programs. One key trend
is the expansion of R&D around the world, and declines in the US percentages of world totals
with respect to R&D funding, publications, and patents.1 Increasing amounts of research,
knowledge, and technology are generated outside the US, so it is becoming more important for
US research programs to include international partners. A related trend is the embrace of open
innovation: companies increasingly use knowledge generated outside of their companies, and
they frequently look globally for new ideas and technology.
A third trend is that companies are increasingly operating internationally, with headquarters in
one country and R&D and manufacturing in a variety of other countries. Even start-up
companies are sometimes active in multiple countries, with finance and headquarters in one
country, R&D in another, and manufacturing in yet another. Some notable US companies, such
as medical device maker Medtronic and digital storage company Seagate Technologies, have

1

US National Science Board. Science and Engineering Indicators 2020. https://ncses.nsf.gov/pubs/nsb20201
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moved their headquarters to other countries, often seeking lower tax rates, while keeping most
of their operations in the US.2 Other notable companies, such as Chrysler, were acquired by
non-US companies. Furthermore, many non-US companies have established major R&D and
manufacturing operations in the US. All of this has meant that where a company is
incorporated or owned is increasingly a poor indicator of the value it provides to the US
economy.

RECENT TRENDS AFFECTING U.S. ATTITUDES AND POLICIES: CONCERNS ABOUT
STRATEGIC COMPETITORS
GROWING CONCERNS ABOUT FOREIGN EFFORTS TO ACQUIRE U.S. RESEARCH AND
TECHNOLOGY
In recent years, many policy-makers in Washington, both Republicans and Democrats, have
become deeply concerned about Chinese efforts to acquire American research and technology.
These officials see China as not just making investments in its own R&D but also taking other
steps, some of questionable legality, to acquire US knowledge. There is also some concern
about other countries trying to access US research and technology – countries such as Russia,
Iran, and Saudi Arabia. Presidential candidate, now President, Trump claimed that other nations
were taking unfair advantage of the US in trade and other relationships, and he promised to
change this. The Trump Administration has taken several steps to restrict Chinese access to
research and technology. So far, these actions have not changed most US rules about the
participation of researchers from allied countries such as Japan, but in this new political climate
US agencies are even more likely than in the past to closely examine any grant applications that
involve foreign researchers.
The story about China is rooted in growing American disillusionment with China’s behavior.
When China joined the World Trade Organization (WTO) in 2001, many Americans hoped that
the Chinese would follow WTO rules and would otherwise engage in legal activities. Instead,

2

Chris Morris. “10 iconic US companies that have left America.” CNBC.com. April 21, 2016.
https://www.cnbc.com/2016/04/21/10-iconic-us-companies-that-have-moved-headquarters-abroad.html.
Accessed March 20, 2020.
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many Americans say, China has not only invested in its own R&D, which is of course legal, but
also engaged in other activities that these Americans see as illegal or threatening. 3
MADE IN CHINA 2025
The “Made in China 2025” program has attracted great attention. It aims to make China a world
leader in ten important industrial sectors, and to accomplish this task it is providing major
financial assistance to help Chinese companies become, in the words of the Congressional
Research Service (CRS), “dominant global players in numerous advanced industries.” 4 The
Chinese government is investing an estimated $300 billion to help Chinese companies, and
according to an Australian news article, “Those industries will be subsidized, handed lowinterest loans, rent-free land and tax breaks in order to beat global competitors in the field.” 5
While the WTO’s Subsidies and Countermeasures Agreement allows government support for
“pre-competitive” (pre-product) R&D, these other actions may violate WTO rules.
As CRS notes, “another major aspect of the MIC 2025 plan … has been the listing of datespecific percentage targets for the domestic [that is, Chinese-made] content value of certain
products that are sold in China.”6 If the Chinese government enforces these targets and does
not allow foreign-content products to be sold in China, then this policy would likely violate WTO
rules.
CHINESE EFFORTS TO ACQUIRE FOREIGN RESEARCH AND TECHNOLOGY
Chinese government funding and direction of efforts to acquire foreign technology-based firms
and intellectual property is also of concern. In this area, China has a wide range of activities.
They include attempts to purchase of technology companies in the US and elsewhere, which
are generally legal actions that are increasingly criticized by the Trump Administration. China’s
Thousand Talents Program, which funds researchers in the US and other countries, is also legal
but increasingly seen by US officials as a way to gain access to US-funded research. US officials
consider some other Chinese attempts to acquire US technology and research as either illegal

3

Dallas Boyd, Jeffrey G. Lews, and Joshua H. Polloack. “Advanced Technology Acquisition Strategies of the People’s
Republic of China.” Defense Threat Reduction Agency, Advanced Systems and Concept Office, Report No. ASCO
2010 021. September 2010. https://fas.org/irp/agency/dod/dtra/strategies.pdf Accessed March 20, 2020.
4

The following description of Made in China 2025, other Chinese activities, and Trump Administration actions
draws on Wayne M. Morrison, “The Made in China 2025 Initiative: Economic Implications for the United States,”
US Congressional Research Service, April 12, 2019 https://crsreports.congress.gov/product/pdf/IF/IF10964.
5
Jason Fang and Michael Walsh, “What is Made in China 2025 and why is the world concerned about it?”
Australian Broadcasting Corporation, April 28, 2018, https://www.abc.net.au/news/2018-04-29/why-is-made-inchina-2025-making-people-angry/9702374.
6
Morrison, Ibid.
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or improper. These actions include some modes of industrial espionage, forcing US companies
to share technology as a condition of being able to sell in the Chinese market, and unfair
licensing requirements.
TRUMP ADMINISTRATION ACTIONS
The Trump Administration has taken several actions because of its concerns about these
Chinese actions:

7
8



On July 6, 2018, the Administration imposed increased tariffs on Chinese products in
response to China’s policies forcing non-Chinese companies to share intellectual
property and technology. On August 23, 2018, the Administration imposed a second set
of increased tariffs on products it said were “benefiting from Chinese industrial policies,
including the ‘Made in China 2025’ industrial policy. 7



Also in 2018, a new US law (Public Law 115-232) tightened US export controls and
expanded the process for reviewing certain proposed foreign investments, including
foreign acquisitions of US technology companies.8 A government interagency
committee, the Committee on Foreign Investment in the US (CFIUS), conducts these
reviews and can recommend that the President block questionable foreign investments.



Investigations of individuals accused of engaging in industrial espionage for China. In
February 2020, the US Federal Bureau of Investigations (FBI) had about 1000 ongoing
investigations involving China’s attempted theft of US-based technology. 9



The Administration has taken actions related to China’s Thousand Talents Program. It is
not illegal for US researchers to accept funding from foreign sources, but the
Administration has now begun to enforce laws that requires both universities and
professors who have US federal research grants to disclose any foreign funding. Officials
are concerned that China is trying to quickly access new discoveries from US-funded
research. Recently, the Federal Bureau of Investigation (FBI) arrested a famous chemist
at Harvard for failing to disclose to the government funding agencies that he had
received funding from the Thousand Talents Program. 10

Morrison, Ibid.
Morrison, Ibid.

9

Christopher Wray (FBI Director).”Responding Effectively to the Chinese Economic Espionage Threat”. Remarks at
Department of Justice China Initiative Conference, February 6, 2020.
https://www.fbi.gov/news/speeches/responding-effectively-to-the-chinese-economic-espionage-threat Accessed
March 20, 2020.
10

Jeffrey Mervis, “US prosecutor leading China probe explains effort that led to charges against Harvard chemist,”
Science, February 3, 2020, https://www.sciencemag.org/news/2020/02/us-prosecutor-leading-china-probe-
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As an indication of official US concern about the growing influence of China and other
countries on US R&D and technology development, the US Department of Education has
recently initiated an aggressive new effort to require US higher education institutions to
report regularly to the Department on all foreign gifts, grants, and contracts including
those for R&D, as well as on all technology transfer agreements entered into with
foreign entities. These institutional reports would be compiled and posted to a public
web site by the Department and would include complete copies of the agreements. The
intent is clearly to inform policymakers and the public about the degree and nature of
the influence of foreign governments over US universities. The proposed Department of
Education data collection program is highly controversial and has not yet been finalized.
A more detailed discussion of this initiative is included as Appendix I.
The Department of Energy has created a list of technologies that it does not want
scientists at DOE laboratories to share with researchers from China, Russia, Iran, or
North Korea. A DOE official says, however, that DOE does not want to hurt US
innovation by banning all collaboration with China.11



The Trump Administration has denied visas to some students who have been admitted
to US universities. Most of these individuals are graduate students from China and Iran.



The Administration is also concerned about possible efforts by Russia, Iran, Saudi Arabia,
and possibly other countries to acquire technology and research.

POSSIBLE IMPLICATIONS FOR PARTICIPATION BY RESEARCHERS FROM ALLIED
COUNTRIES
These Trump Administration actions are aimed directly at China. Only one of them applies to US
allies such as Japan: the requirement that universities that receive US federal research grants
disclose any money that they receive from foreign governments or companies.
It is possible that in the future US R&D agencies will become more cautious about all
collaboration with other countries or may require that foreign partners agree not to share any
resulting research and technology with the China. But so far there is no sign of any such
changes in US policy toward allies.

explains-effort-led-charges-against-harvard-chemist?utm_campaign=news_daily_2020-0204&et_rid=17657112&et_cid=3193178.
11
Jeffrey Mervis, “Department of Energy moves carefully on assessing foreign research collaborations,” Science,
January 16, 2020, https://www.sciencemag.org/news/2020/01/department-energy-moves-carefully-assessingforeign-research-collaborations .
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OVERVIEW OF U.S. RULES REGARDING FOREIGN PARTICIPATION IN FEDERALLYFUNDED R&D
INTRODUCTION
The US does not have a standard set of rules governing non-US participation in FederallyFunded R&D. Rather, each agency of the US government operates under laws written and
overseen by Congress (and different committees of Congress) at different times. The provisions
for foreign participation in R&D reflect the unique purpose of each agency, as well as the views
of Congress, and especially the committee overseeing the agency, at the time the laws were
last modified. As is generally the case in the US, the laws that have evolved represent a
compromise among views of representatives of different regions of the country, in turn
reflecting diverse views of large and small companies, labor unions, universities, national
laboratories, and many other interests. In regions where non-US companies have major
operations, they may have a substantial political voice.
Moreover, these laws are implemented through regulations written by the agencies, and each
agency has its own history and institutional culture that shapes the regulations. And different
programs of each agency may have different objectives, that lead to different rules for non-US
participation in each program. In general, one needs to read each funding opportunity
announcement (FOA)12 to determine the rules for that program.
Finally, non-US companies, while not seeking funding from the US government, may wish to
participate with their own funding in cooperative research conducted by universities, consortia,
centers, government and independent laboratories and companies. Participation in this
research, even if funded by the non-US company, may have need to comply with other rules
established by these organization (which in turn are usually shaped by US government laws and
regulations).
This complexity means that it is impossible to give a simple or complete description of the US
rules for non-US participation in Federal R&D programs. In this section we provide an overview
of the structure and variety of rules affecting non-US participation in Federally-Funded R&D.
We first discuss rules for Federal R&D funding programs – where Federal funds are provided to

12

Funding Opportunity Announcement (FOA) has become the commonly used term for the documents that
announce new R&D and other funding programs and describe how to apply. Request for Proposals (RFPs) and
Broad Area Announcements (BAAs) are also sometimes used to for essentially the same purpose.
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R&D performers to conduct R&D. We then proceed to discuss rules for participating in
programs where the company participants do not receive (and may provide) funding, but may
still benefit indirectly from Federal R&D funding, and may need to follow rules shaped by
Federal laws. The following section will provide examples of the rules in different R&D
organizations.
In addition, it is important to mention that there are other rules that are outside the focus of
this report. These include various national-security related laws that apply to all companies but
may be of particular importance to non-US companies. These include International Traffic in
Arms Regulations (ITAR) and export control regulations, and other laws relating to the transfer
of national security related information (such as the Espionage Act). They also include sanctions,
embargoes, and restrictions on the movement of people with respect to certain countries (such
as North Korea and Iran). These laws and regulations are not the focus of this report, but affect
the participation of non-US companies in certain kinds of R&D programs.
Another topic that we do not cover is technology programs funded by US states. There is a
great variety of programs and rules, but in general states treat as “foreign” any companies from
outside of the state, including companies incorporated in other US states.

RULES FOR FEDERAL FUNDING PROGRAMS
Federal funding programs typically have eligibility rules (regarding what organizations can apply
to receive funding), as well as rules affecting how the R&D is conducted, and rules regarding
what can be done with outputs of the program.
Eligibility rules state what kinds of organizations (or individuals) may apply for funding. These
typically define whether organization may apply based on:







The type of organization (company, non-profit organization, university, etc.)
Where it is incorporated (US state/territory or non-US country)
Location of key activities, such as manufacturing or R&D or headquarters
Ownership (US or non-US)
Size (large or small business)
Citizenship or legal residential status of owners (for small businesses)

For projects involving more than one organization, there are often different rules for the prime
recipient (or prime contractor), which is the organization that has the direct relationship with
the Federal government, and for other participants. For example, in some programs, the prime
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recipient must be organized in the US or have a US-based subsidiary, but sub-recipients do not
have this requirement.
Rules regarding the conduct of the R&D typically address where the work can be conducted,
and whether there are limitations on the sources of equipment and supplies that can be
purchased. Some Federal R&D programs require that work (defined as labor) must be done in
the US, even if the award is to a non-US company. Some programs also strongly prefer that
parts and equipment also come from the US, whenever possible.
Rules regarding use of R&D results typically address where products can be manufactured or
how intellectual property resulting from the project may be used or who it may be licensed to.
Some R&D programs require that any products resulting from the project be manufactured in
the US, or that the recipients commit to some other actions that will provide US economic
benefits.
The rules in different R&D funding programs differ based on several different considerations. A
key factor is the mission of the agency and purpose of the program. If the mission is to achieve
a critical public purpose, such to protect national security or health, the program may be more
open to funding work outside of US borders than programs that have as a major purpose to
promote a US industry or support economic growth.
Another factor is the type of research or development project. For basic research programs
there may be rules that require funds to be spent in US institutions but less attention to where
manufacturing will ultimately take place. For development programs, there may be
requirements regarding to the location of the manufacture of any products arising from the
program.
The substantive topic of an R&D program may also affect the approach to collaboration with
non-US companies. Topics related to social needs, such as medicine or earthquake engineering,
are likely to be more open to international cooperation than technologies at the center of
international economic competition (such as robotics and artificial intelligence).
Another factor that affects the participation of non-US companies in Federal R&D program is
the characteristics of the country where non-US company is based. Some Federal R&D
programs limit participation by non-US-owned companies to those based in countries that
provide reciprocal opportunities for US companies to participate in their R&D programs. US
programs may favor participation by companies from countries that the US perceives as partner
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or allies, or countries where the US has strategic foreign policy reasons for supporting. 13
Programs may discourage participation by companies from countries that the US sees as
strategic or economic competitors. And as mentioned earlier, companies from some countries
are excluded from all US programs due to US sanctions imposed for political and strategic
reasons.

RULES FOR PARTICIPATING IN R&D AT INSTITUTIONS THAT RECEIVE FEDERAL
FUNDING
In contrast to the rules regarding non-US firms receiving funding directly from the Federal
government, which are usually clearly spelled out in the funding opportunity announcements,
the rules for non-US companies that want to fund or participate in R&D at institutions that
receive Federal funds are often less clear.
For universities and government-funded laboratories (including contractor-operated
laboratories), the federal government plays such a large role in funding R&D that these entities
typically apply federal rules to all of their sponsored R&D activities, regardless of the source of
funds. US universities have also established many of their own rules governing whether and
how they accept external funds to support R&D or enter into technology
transfer/commercialization agreements. Most of these rules apply to both domestic and
foreign entities. Appendix II provides details of some of the more significant university rules
Consortia, which may be formally incorporated or may be an informal group of companies, are
generally private entities that set their own rules about who to include or exclude. US-based
consortia may either include or exclude non-US companies, or put other conditions on
membership.
We do not attempt to cover comprehensively all of the rules that may apply to non-US
companies seeking to participate in R&D at US universities, laboratories, and consortia, but we
discuss in the sections below several types of these arrangements, including use of facilities at
Department of Energy National Laboratories, cooperative R&D agreements with National
Laboratories, and participation in Manufacturing Institutes and in National Science Foundation
funded Engineering Research Centers.

13

These goals are often reflected in programs conducted under government to government agreements, which
are not the focus of this report.
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RULES AND EXAMPLES REGARDING PARTICIPATION OF NON-U.S. ENTITIES IN
FEDERAL R&D PROGRAMS
In this section we describe typical rules for participation by non-US companies in the R&D
programs of the Department of Defense, Department of Energy, National Institute of Standards
and Technology, National Science Foundation, and National Institutes of Health. We also
provide some examples of non-US company participation in many of these programs.

FOREIGN PARTICIPATION RULES AT THE DEPARTMENT OF DEFENSE
Introduction
The Department of Defense (DoD) wants to draw upon the best researchers and technologies
that it can find, and for that reason foreign universities, nonprofit research organizations, and
companies in countries that are US allies are often eligible to apply for unclassified R&D awards,
particular basic research awards. However, individual DoD requests for proposals are not always
clear on whether or not foreign researchers may apply. As a result, foreign researchers should
ask DoD agencies about foreign eligibility in specific cases.
DoD also sometimes allows subsidiaries of foreign companies and other organizations to apply
for funding from classified (secret) R&D programs. However, the rules here are very strict.

DARPA
DARPA funds basic research, applied research, and early-stage technology development. Most
of its basic and applied research programs are unclassified, as is some of its technology
development work.
Many unclassified DARPA programs are open to foreign organizations and foreign researchers.
DARPA wishes to fund the best researchers it can find, and so it accepts applications from
organizations and individuals from allied countries. For example, in the past DARPA has funded
cybersecurity projects in Estonia, because that country has deep experience dealing with
Russian cyberattacks.
DARPA and other DoD research agencies call their requests for proposals by a special name:
“broad agency announcements (BAAs).” Here is a typical section from a DARPA BAA: “Non-US
organizations and/or individuals may participate to the extent that such participants comply
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with any necessary nondisclosure agreements, security regulations, export control laws, and
other governing statutes applicable under the circumstances.”14
Subsidiaries of foreign-owned or controlled organizations may apply for contracts in classified
programs at DARPA and other DoD R&D agencies. However, strict rules apply, including rules
that say that only US citizens may be involved in the classified R&D; all managers must be US
citizens; officers or directors of the foreign parent organization may not serve as an officer or
director of the approved subsidiary, except for an “inside director;” and the voting rights of the
foreign shareholder must be transferred to US citizens approved by DoD.15

BASIC RESEARCH AGENCIES AT DOD
DoD’s Basic Research Office (BRO) sets scientific priorities for the Department, sets the
Department’s policy for basic research grants, manages several research programs (particularly
in the social sciences), and funds several “pilot” (experimental) programs16
DoD wants to engage with international partners. For example, the Basic Research Office’s
website says that “given the changing landscape of R&D” one of its goals is to “engage with
international partners to ensure US scientific superiority, strengthen and leverage capabilities of
our allies, and support other international DoD missions goals.”17 The website does not provide
details regarding the Office’s actual collaborations with international partners, nor does the
website say whether the Office encourages the university researchers it funds to work with
researchers in allied countries.
In addition to the BRO, each military service also has a research office. The Army Research
Office (ARO), the Office of Naval Research (ONR), and the Air Force Office of Scientific Research
(AFOSR) all make research grants to universities, nonprofit research organizations, and
companies. In some cases, these research offices explicitly say that foreign institutions of
higher education may apply for grants. For example, here is a statement from an Army Research
Office BAA on quantum algorithms: “Eligible applicants under this BAA include institutions of

14

Defense Advanced Research Projects Agency, Microsystems Technology Office, “Broad Agency Announcement:
Automatic Implementation of Secure Silicon (AISS), HR001119S0004, April 3, 2019.
15
Defense Counterintelligence and Security Agency, “Foreign Ownership, Control or Influence (FOCI),”
https://www.dcsa.mil/mc/ctp/foci/.
16
DoD Basic Research, “Home.” https://basicresearch.defense.gov/.
17
DoD Basic Research, “About.” https://basicresearch.defense.gov/About/.
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higher education (foreign and domestic), nonprofit organizations, and for-profit concerns (large
and small businesses).”18
The Army Research Office also has a general set of terms and conditions for grant awards to
foreign educational and nonprofit institutions. These are very standard rules and very similar to
the rules that apply to US universities, with the added condition that foreign grant recipients
must comply with the laws of their home countries.19
BAAs from the Office of Naval Research often do not say whether foreign universities, nonprofit
organizations, or companies are eligible to apply for unclassified research grants. However, a
branch of ONR, ONR Global, has the goal of building relationships with the international
scientific community and it can provide research grants to support international scientist to help
address Navy S&T needs.20 It also supports international workshops and visiting scientists. ONR
has general set of rules that apply to foreign organizations that win ONR grants.21
In general, foreign organizations should contact DoD agencies to ask if they are eligible to apply
for agency R&D funds.

R&D AWARDS MADE BY ARMY, NAVY, AND AIR FORCE LABORATORIES AND CENTERS
The US Army, Navy, and Air Force also maintain a large network of laboratories and research
centers. Along with supporting their own internal researchers, some of these DoD laboratories
and centers also provide R&D grants and contracts to outside organizations. Often foreign or
foreign-owned applicants are eligible to apply for these grants and contracts.

18

Army Research Office, “Broad Agency Announcement for Development of Quantum Algorithms,” W911NF-19-S0010, April 26, 2019, https://www.arl.army.mil/wp-content/uploads/2019/11/arl-baa-Quantum-Algorithms.pdf.
19
Army Research Office, “General Terms and Conditions for Grant Awards to Foreign Educational and Nonprofit
Institutions, March 2005, https://www.arl.army.mil/wp-content/uploads/2019/11/arl-baa-foreignmar05.pdf.
20

Office of Naval Research. “ONR Global Funding Opportunities.” https://www.onr.navy.mil/en/ScienceTechnology/ONR-Global/funding-opportunities. Accessed March 20, 2020.
21

Office of Naval Research, “ONR Addendum to the DoD R&D General Terms and Conditions and ONR
Programmatic Requirements for Foreign Awardees, October 2019,”
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=2ahUKEwiEvsD
VqOTnAhXaITQIHdT6BSIQFjAAegQIARAB&url=https%3A%2F%2Fwww.onr.navy.mil%2Fwork-withus%2Fmanage-your-award%2Fmanage-grant-award%2Fgrants-terms-conditions&usg=AOvVaw0mllRUHus74oQigAlg5Me.
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For example, a broad agency announcement issued by the Naval Information Warfare Systems
Center, Pacific, based in San Diego, says that foreign or foreign-owned offerors (that is,
organizations offering proposals) are eligible applicants. It further says:
Foreign and foreign-owned Offerors are advised that their participation is subject to
foreign disclosure review procedures. Foreign or foreign-owned Offerors should
immediately contact the Agency Contact identified herein for information if they
contemplate responding [to the BAA].22
The language in this BAA makes an important point. While DoD is often interested in receiving
R&D proposals from foreign or foreign-owned organizations, these organizations should always
talk with DoD contracting officials before submitting a proposal to understand which specific
rules or criteria apply in their particular case.

FOREIGN PARTICIPATION RULES AT THE DEPARTMENT OF ENERGY
INTRODUCTION
The Department of Energy funds two types of civilian research and development: (1) basic
research, which is funded primarily by DOE’s Office of Science; and (2) technology development,
which is funded by DOE units such as the Office of Energy Efficiency and Renewable Energy
(EERE), the Office of Nuclear Energy, and the Advanced Research Projects Agency-Energy (ARPAE). (This report does not discuss R&D activities at the National Nuclear Security Administration
within DOE – the part of the Department responsible for nuclear weapons.)
Much of DOE funding goes to the Department’s contractor-operated laboratories. This section
focuses primarily on programs where industry is a recipient of the funding, but also discusses
some of the rules regarding non-US participation in programs at the national laboratories.

22

Naval Information Warfare Systems Center, Pacific, “Broad Agency Announcement: C4ISR, Information
Operations, Cyberspace Operations and Information Technology System Research,” N66001-19-S-4701, 26
September 2019, https://ecommerce.sscno.nmci.navy.mil/command/02/acq/navhome.nsf/homepage?readform&db=navbusopor.nsf&whichdo
c=059352bb855bb33986258481007b9e02&editflag=0.
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DOE BASIC RESEARCH PROGRAMS
DOE’s Office of Science funds basic research at both DOE national laboratories and universities
through six program offices: Advanced Scientific Computing Research, Basic Energy Sciences,
Biological and Environmental Research, Fusion Energy Sciences, High Energy Physics, and
Nuclear Physics. Relatively little Office of Science funding goes to private companies, (with
some notable exceptions such as General Atomics, a private company that operates a major
magnetic fusion facility for DOE)23 but companies also use DOE user facilities as well as
participate in cooperative R&D agreements (CRADAs) with DOE laboratories.
With respect to R&D funding, the Office of Science issues an annual funding opportunity
announcement that covers all of its programs.24 This specifies that individuals and most types
of organization are eligible to apply. (Excluded are Federally Funded Research and Development
Centers, which receive funding through other mechanisms, and organizations engaged in
lobbying.) Non-US applicants are eligible, but should include a detailed demonstration that they
possess skills, resources, and abilities that do not exist among potential domestic applicants.
Consortia, which may include domestic and foreign entities, must designate one member of the
consortium to serve as the prime recipient/consortium representative (lead organization). The
prime recipient/consortium representative must be incorporated (or otherwise formed) under the
laws of a State or territory of the US. (This language is used because in the US, companies and
other organizations are formed under the authority of individual states, not the Federal
government).

In addition to these provisions in general DOE research programs, there are many programs
conducted under international agreements (such as the US-Japan Science and Technology
Cooperation Program in High Energy Physics), which are not covered in this report.
DOE’s Office of Science also operates many of the Department’s National Laboratories. Non-US
companies participate in two types of activities at the national laboratories: use of the
Department’s User Facilities, and participation in Cooperative R&D Agreements (CRADAs).
The DOE Office of Science User Facilities (which include facilities like accelerators, light sources,
neutron sources, high performance computing, and advanced microscopes) are “open to all

23

See: http://www.ga.com/diii-d-receives-five-year-funding-award-from-department-of-energy
US Department of Energy, Office of Science. “FY 2020 Continuation of Solicitation for the Office of Science
Financial Assistance Program.” Funding Opportunity Announcement (FOA) Number: DE-FOA-0002181. November
1, 2019.
24
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interested potential users without regard to nationality or institutional affiliation.” 25 Use of the
user facilities is free for non-proprietary work if the user intends to publish the research results
in the open literature. Allocation of facility resources for non-proprietary work is determined by
merit review of the proposed work. The facilities are also available for proprietary work for a
fee that covers the cost of facilities operations, administration, and depreciation. Many (20% of
32,000 yearly users) are from non-US institutions. These are mostly universities and research
institutes, but foreign-owned companies such as Toyota, Siemens, Sinopec, Samsung, and ABB
also use the facilities.
Regarding non-US company participation in CRADAs with national laboratories, DOE policy is to
make DOE National Laboratories available to non-DOE entities, including foreign entities, as
long as such work is consistent with or complementary to the missions of DOE and the
laboratory, and does not impede the laboratory’s ability to accomplish its DOE missions. 26
Proposals for foreign engagements undergo additional reviews to ensure that the proposed
engagements are consistent with the strategic interests and foreign policies of the US, comply
with US laws and regulations, and address any counterintelligence considerations. Such
reviews consider issues related to access to the laboratory and technology by sensitive
countries, potential access to classified information, intellectual property rights, and U.S
competitiveness requirements. This means that while foreign company partnerships with US
DOE national laboratories are possible, there are extra sets of reviews and questions that must
be addressed, and these can be a barrier to collaboration.

DOE ENERGY PROGRAMS
DOE’s programs in the Office of Energy Efficiency and Renewable Energy (EERE), the Office of
Fossil Energy, and the Office of Nuclear Energy, are the core departmental programs that
support energy R&D involving industry as well as national laboratories and universities. They
generally have similar rules regarding participation by non-US entities in their programs. These
rules are typically defined clearly in each funding opportunity announcement (FOA). We have
reviewed several FOAs from different programs, and these rules are summarized here. However,
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US Department of Energy, Office of Science. “User Facilities: Frequently Asked Questions.”
https://science.osti.gov/User-Facilities/Frequently-Asked-Questions. See also US Department of Energy. Office of
Science. User Facilities. Fiscal Year 2015.
26

US Department of Energy. FOREIGN ENGAGEMENTS WITH DOE NATIONAL LABORATORIES. Policy DOE P 485.1.
Washington, D.C. Approved: 1-19-2017. https://www.directives.doe.gov/news/0485.1-new
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it is important to note that eligibility rules may be different in any specific FOA. Some FOA have
very specific eligibility requirements as appropriate for the purpose of that FOA.
EERE supports both renewable energy technology as well as technologies for improving energy
efficiency in many industries. For many EERE programs, foreign entities are eligible to
participate, but the prime recipients (the entity that receives the award directly from the
Federal government) must be incorporated under laws of a state or territory in the US.27 28This
can be a US subsidiary of a foreign company. Subrecipients (i.e., subcontractors) can be foreign
companies.
For projects involving a consortium of companies, the prime recipient (either an individual
company or a consortium) still needs to be incorporated in the US, but the consortium may
include foreign members that are not incorporated in the US.
An important requirement (which applies to both US or non-US companies) is the “Performance
of Work in the US” requirement, which requires that the work (labor) on the project must
generally be done in US. It is possible to request a waiver that would allow portions of the
project to be conducted outside of the US. To be successful, the waiver request must
demonstrate how conducting work outside the US would help the project and is otherwise in
the economic interests of the US. A request to waive the Performance of Work in the US
requirement must provide:






A description and rationale for the work proposed to be performed outside the US
An explanation for how the foreign work is essential to the project
The benefits of the proposed foreign work and the anticipated contributions to the US
economy; and other information
The countries in which the foreign work is proposed to be performed
The name of the entity that would perform the foreign work

If the prime recipient fails to comply with the Performance of Work in the US requirement, EERE
may deny reimbursement for the work conducted outside the US and may not allow such costs
as part of any cost share. The Performance of Work in the US requirement does not apply to
the purchase of equipment and supplies, but recipients and their sub recipients are expected to
attempt to purchase US supplies and equipment where possible.

27

Department of Energy (DOE) Office of Energy Efficiency and Renewable Energy (EERE). “Flexible Combined Heat
and Power for Grid Reliability and Resiliency”. Funding Opportunity Announcement (FOA) Number: DE-FOA0001750. Issued 02/21/2018.
28
Department of Energy (DOE) Office of Energy Efficiency and Renewable Energy (EERE). “Fiscal Year (FY) 2016
Vehicle Technologies Multi-Topic Funding Opportunity Announcement,” Funding Opportunity Announcement
(FOA) Number: DE-FOA-0001535 FOA Issue Date: 06/06/2016.
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In addition, each applicant must submit a US Manufacturing Plan – committing to manufacture
products resulting from the project in the US, or committing to alternative ways in which the
project will provide economic benefits to the US. The strength of the US Manufacturing Plan is
one of the selection criteria for the proposal. The weight given to this requirement varies
according the particular funding opportunity. If a proposal is selected, its Manufacturing Plan is
incorporated into the award terms. For manufacturers, the Manufacturing Plan may take the
form of committing to manufacturing all or certain parts of products in the US. For firms that
expect to license the technology, it may take the form of a licensing strategy that would support
US manufacturing. If the Manufacturing Plan is not followed, the US government can exercise
march-in rights (i.e., take possession of project-generated intellectual property.)
Other provisions that may especially affect foreign participants are that there may be limits on
the access of foreign nationals to Department of Energy sites, such as laboratories, if they are
involved in the project (see discussion above regarding non-US interaction with the national
laboratories).
DOE’s Office of Nuclear Energy has generally similar, but not identical rules. The Office’s main
funding opportunity for industry “US Industry Opportunities for Advanced Nuclear Technology
Development,”29 provides award opportunities to “United States-owned industry entities”,
which it defines as either (1) A US-owned company; or (2) a company incorporated or organized
under the laws of any State and has a parent company which is incorporated or organized under
the laws of a country which –
(a) Affords to US-owned companies opportunities, comparable to those afforded to any
other company, to participate in any joint venture similar to those authorized under the
Act;
(b) Affords to US-owned companies local investment opportunities comparable to those
afforded to any other company; and
(c) Affords adequate and effective protection for the intellectual property rights of USowned companies.
Thus, funding is either available to US -owned companies or US subsidiaries of companies
incorporated in countries that provide similar opportunities to US companies and adequately

29

US Department of Energy. Idaho Operations Office. Financial Assistance Funding Opportunity Announcement
(FOA). “US Industry Opportunities for Advanced Nuclear Technology Development”. DE-FOA-0001817. December
7 , 2017 (amended November 27, 2019.
https://www.id.energy.gov/NEWS/FOA/FOAOpportunities/Industry%20FOA%20DE-FOA0001817%20Amend%20007.pdf
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protect intellectual property rights. These eligibility restrictions do not apply to subrecipients –
non-US companies can be members of teams as long as the prime recipient meets the above
criteria.
As with the EERE award described above, work on the project generally must be performed in
the US, although one can apply for a waiver to this requirement. The “Performance of Work in
the United States” requirement does not apply to the purchase of supplies and equipment, but
the “Prime Recipient should make every effort to purchase supplies and equipment within the
United States.”
The Office of Fossil Energy has generally similar requirements. 30 Non-US companies or nonprofits are eligible to participate as sub-recipients, and may be prime recipients as long as they
have a subsidiary that is incorporated in the US. Non-US entities may request a waiver of the
requirement to designate a subsidiary in the US as the Prime Recipient requirement. As with
other DOE awards, there is a requirement for work to be performed in the US. It is possible to
request a waiver of this requirement under certain circumstances. Waivers for either a non-US
entity to be the prime recipient or to conduct some work outside of the US generally need to
explain why this would be in the US interest, and what economic and other benefits would
come to the US.

ARPA-E
Although the Advanced Research Project Agency-Energy (ARPA-E) follows DARPA’s
management approaches in many respects, its policies with respect to non-US companies are
largely the same as other Department of Energy programs. 31 Non-US entities, either for-profit
or otherwise, can apply for funding, either as single applicants, as the lead organization for a
project team, or as a member of a project team. Foreign entities must have a subsidiary or
affiliate incorporated in the US to receive funding. Consortia may include domestic and foreign
entities but the lead member must be incorporated in the US. As with other DOE projects, all

30

See, for example, US Department of Energy, Office of Fossil Energy. “Research for Innovative Emission Reduction
Technologies Related to Coal Combustion Residuals”. Funding Opportunity Announcement (FOA) Number: DEFOA-0002190. February 4, 2020. https://www.netl.doe.gov/node/9458. Also, Department of Energy, Office of Fossil
Energy Advanced Technologies for Recovery of Unconventional Oil & Gas Resources. FOA DE-FOA-0001990.
31
US Department of Energy. Advanced Research Projects Agency – Energy. Solicitation on Topics Informing New
Program Areas. Funding Opportunity No. DE-FOA-0001953. Available at https://arpa-e-foa.energy.gov/
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work under the ARPA-E awards must be performed in the US (unless the applicant applies for
and receives a waiver of this requirement).
In making funding decisions, ARPA-E may consider a variety of policy factors. Among these are
how the project contributes to ARPA-E’s goals, which include:







The reduction of US dependence on foreign energy sources
Stimulation of domestic manufacturing/US Manufacturing Plan
Reduction of energy-related emissions
Increase in US energy efficiency
Enhancement of US economic and energy security
Promotion of the competitiveness of US advanced energy technologies

Thus, as with other DOE programs, non-US companies are eligible to apply, but to be successful,
they need to be able to show how their participation will provide benefits to the US.

Example: The 21 st Century Truck Partnership
The 21st Century Truck Partnership is a collaborative research program between government
and industry partners to improve medium-duty and heavy-duty truck efficiency, safety, and
emissions. The partnership involves both US and subsidiaries of non-US companies (including
DENSO International America, Inc.; Daimler Trucks North America, and Volvo Trucks North
America), as well as Federal Government Partners: the departments of Energy, Defense, and
Transportation, the Environmental Protection Agency and several government laboratories. 32
The technical focus areas include engine systems, drivetrain, power demands, safety, and
operational efficiency. Daimler (with Detroit Diesel) and Volvo each led major projects under
this program. For example, the Daimler Trucks North America reported that they received a
$40 million grant from the US Department of Energy in 2010 for commercial vehicle and diesel
engine development.33 The program is periodically evaluated by the National Academies, which
have noted that the programs has made significant progress in improving truck efficiency.34
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US Department of Energy. Vehicle Technologies Office. “21st Century Truck Partnership”.
https://www.energy.gov/eere/vehicles/21st-century-truck-partnership. Accessed November 25, 2019.
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Daimler. “Daimler Trucks North America Receives $40 Million Grant from US Department of Energy. Press
release, January 15, 2010. https://media.daimler.com/marsMediaSite/en/instance/ko/Daimler-Trucks-NorthAmerica-Receives-40-Million-Grant-from-US-Department-of-Energy.xhtml?oid=9908378 Accessed March 20,
2020.
34
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Third Report. Washington, DC: The National Academies Press. https://doi.org/10.17226/21784.
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OTHER EXAMPLES OF NON-U.S. COMPANIES RECEIVING DOE FUNDING
There are many other examples of US subsidiaries of non-US companies receiving R&D funding
from the Department of Energy. These include:






DENSO International America, Inc., the US affiliate of Japanese auto supplier DENSO, led
a project on “Stand Alone Battery Thermal Management System,” (partnering with
Chrysler and the National Renewable Energy Laboratory), that received $2.6 million in
funding from the Department of Energy starting in 2011. 35
The US affiliate of Arkema S.A., a French specialty chemicals and advanced materials
company has won several DOE projects, including $5 million for “Roll-To Roll
Manufacturing of Low Cost and Safer Lithium Ion Batteries” and nearly $600,000 to
develop additives to reduce flammability in refrigerants.36
Orano USA, a subsidiary of the French nuclear company Orano (formerly Areva) was
awarded a contract to provide Advisory and Assistance services to support of the DOE
Office of Nuclear Energy (NE). As part of the contract DOE can award the Orano team
tasks to perform services that can include studies, training, tours of operational nuclear
facilities, support of research and development (R&D) activities, analytical assessments,
conceptual designs, advice on policy development, and advice on R&D requirements. 37

THE U.S-CHINA CLEAN ENERGY RESEARCH CENTER
Although this report in general does not focus on R&D programs conducted under the auspices
of government-to-government (bi-lateral or multi-national) agreements, we include the USChina Clean Energy Research Center (CERC) as an example because it illustrates that even with
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America, Inc. Presentation at 2014 DOE Vehicle Technologies Program Review. June 17, 2014.
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Department of Energy. Office of Energy Efficiency and Renewable Energy. “Use of Cost-Effective Additives to
Reduce Flammability in 2L Refrigerants.” https://www.energy.gov/eere/buildings/downloads/use-cost-effectiveadditives-reduce-flammability-2l-refrigerants Accessed March 20, 2020. Department of Energy. Office of Energy
Efficiency and Renewable Energy DOE 301 Congressional Notification Table. https://www.energy.gov/eere/amo/doe301-congressional-notification-table. Accessed March 20, 2020.
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the overall tension between the US and China on technology issues, cooperative work
continues in areas of mutual interest.
CERC pairs top researchers from both countries to accelerate development and deployment of
critical technologies for clean energy in the United States and China. The initiative has five
tracks. The original three tracks, Advanced Coal Technology, Buildings Energy Efficiency, and
Clean Vehicles, began work in 2011 while a fourth track on energy and water began work in
2016, and a fifth track on medium-and heavy-duty truck efficiency began in 2017. DOE notes
that “Those research areas have produced concrete results, including developing, testing, and
commercializing a novel, sprayable liquid flashing (sealant) technology for buildings that won a
Gold Edison Award in 2016.”38 In general, US researchers in CERC programs receive funding
from the US Government, while Chinese researchers receive their funding from China’s
government.
In addition to CERC, DOE has several other programs with China, including include the U.S.China Energy Efficiency Action Plan (EEAP), the Clean Energy Working Group, the Oil and Gas
Industry Forum, and the Clean Coal Industry Forum. In these working groups and forums,
government officials and industry leaders from the two countries meet to discuss common
challenges and opportunities.39

POLICIES AT THE NATIONAL INSTITUTE OF STANDARDS AND TECHNOLOGY
NIST has several programs that encourage collaborations between NIST researchers and foreign
researchers, and also serves as the headquarters for the Manufacturing USA network, a
program that operates in partnership with the Department of Defense, the Department of
Energy, NASA, the National Science Foundation, and the Departments of Education, Agriculture,
Health and Human Services (HHS), and Labor.

FOREIGN GUEST RESEARCHER PROGRAM
Here is NIST’s description of the Foreign Guest Researcher Program:

38
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The Foreign Guest Researcher Program offers scientists from around the world the
opportunity to work collaboratively with NIST scientists.
Foreign guest researchers at NIST fall into three categories:




Those supported by their home institutions;
Researchers supported through bilateral programs or international
organizations; and
Direct scientist-to-scientist collaboration or support.

Although NIST sometimes can provide a modest allowance for US living expenses, guest
researcher support generally comes from sponsoring companies or organizations. The
Foreign Guest Researcher Program is managed by the Office of International Affairs
(OIA).40
NIST PARTICIPATION IN THE INTER-AMERICAN SYSTEM OF METROLOGY
NIST is an active participant in the Inter-American System of Metrology – known in Spanish as
the Sistema Interamericano de Metrología (SIM). NIST holds workshops on specific issues of
measurement and invites experts from other national metrology agencies in the Americas. NIST
also supports a number of other activities to help strengthen metrology programs, as this
description from NIST explains:
In support of NIST’s strategic alliances with the institutions participating in the InterAmerican System of Metrology (SIM), and our commitment to strengthening the
measurement infrastructure in the Americas, funding is now available to support
Foreign Guest Researcher appointments (FGR), calibrations services, standard reference
materials and/or training workshops for representatives from our partner institutions in
the Americas. This program is aimed at supporting SIM and is limited to staff of the
institutions (National Metrology Institutes and Designated Institutes) participating in
SIM.41

NIST’S ENGAGEMENT WITH JAPAN AND APEC
NIST also has held workshops with metrology agencies in Asia and the Pacific. For example, NIST
and the National Metrology Institute of Japan held joint workshops in 2011 and 2015 on
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National Institute of Standards and Technology, “Foreign Guest Researcher Program,”
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measurement standards for emerging technologies. NIST also participated in a 2015 workshop
in Beijing sponsored by the Asia-Pacific Economic Cooperation Forum (APEC); that workshop
focused on measurement challenges in renewable energy and climate science. 42

POLICIES FOR THE MANUFACTURING USA PROGRAM
MANUFACTURING USA’S MANUFACTURING INSTITUTES
Manufacturing USA is a public-private partnership of 14 manufacturing institutes, each
supported by a combination of federal money, state government money, and funds from
companies and universities. Each institute conducts R&D and training in a specific area of
advanced manufacturing. Federal funding for the institutes comes from DoD, DOE, NSF, and
NIST. NIST’s Office of Advanced Manufacturing (OAM) provides some of the funding and also
serves as the headquarters for the federal government’s interagency Advanced Manufacturing
National Program Office (AMNPO).43 The institutes are somewhat similar to Germany’s
Fraunhofer Institutes, which provide technical services to German manufacturing companies.
The first institute, the National Additive Innovation Institute (also known as AmericaMakes), is
typical in both size and composition: the consortium that runs it originally included 40
companies, nine research universities, five community colleges, and 11 nonprofit organizations.
Its annual budget totaled almost $70 million dollars, $30 from the federal government and
almost $40 million from non-federal partners.44
To date, the federal government has contributed $183 million dollars to the institutes, while
state and private contributions total $304 million. More than 1,900 organizations are members
of the institutes.45
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Program (now called Manufacturing USA) is the Revitalize American Manufacturing and Innovation Act of 2014,
which is Title VII of a much larger law, the Consolidated and Further Continuing Appropriations Act, 2015 (Public
Law 113-235).
44
Wikipedia, “Manufacturing USA,” https://en.wikipedia.org/wiki/Manufacturing_USA.
45
Manufacturing USA, “About Us,” https://www.manufacturingusa.com/about-us.
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Consortia (groups of organizations) create the institutes and apply for federal funding, and the
leaders of each consortium decide which members to accept into their consortium. US
subsidiaries of foreign companies are typically welcome to join these institutes.

EXAMPLE OF RULES REGARDING FOREIGN PARTICIPATION
A typical “funding opportunity announcement” (a solicitation requesting proposals) provides
further details about eligibility. The particular FOA quoted here is from the Air Force Research
Laboratory, for a new BioIndustrial Manufacturing Innovation Institute. The FOA first discusses
who may apply to run the institute:
This is a restricted solicitation limited to independent US nonprofit organizations. If a
university is the proposed recipient, a partnership shall also be proposed with a cluster
of manufacturing firms and associated institutions. If a non-profit industry consortium is
proposed, a partnership shall be proposed to engage universities for applied research.
Small businesses are encouraged to propose on all or any part of this solicitation, as part
of a teaming arrangement.46
This FOA has a long section about foreign participation, and this section is typical of
manufacturing institute solicitations, particularly from Defense Department agencies. The FOA
says that the recipient of the award shall be registered as a US organization. Wholly- or
majority-owned US subsidiaries of foreign interests organized and operated in the United States
may be an Manufacturing Innovation Institute (MII) member, sub-recipient, contractor, and/or
third-party contributor if they can demonstrate to the MII and DoD that:






46

They comply with export-control laws and regulations, and International Traffic in Arms
Regulations (ITAR)
Foreign interest participation is in the best interests of the MII, DoD, US industry, and US
economic development
The extent of foreign ownership, control or influence (FOCI) can be determined, and
measures, and appropriate measure can be developed in such areas as to protect IP
Manufacturing work is conducted in the United States and contributes to the creation
and preservation of US jobs
The MII and its members are in compliance laws related to employment of non-U.S.
citizens.

Air Force Research Laboratory, “Funding Opportunity Announcement (FOA) FA8650-20-S-5028,” February 24,
2020, page 35,
https://beta.sam.gov/api/prod/opps/v3/opportunities/resources/files/85cf3c59fa0445eebf66292d2c22afff/download?a
pi_key=null&token=.
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Foreign interest participation meets other conditions deemed necessary by the MII and
DoD to protect US Government interests

Foreign companies (i.e., business enterprises or legal entities organized, chartered or
incorporated under the laws of any country other than the US) with unique capabilities or
resources may be considered for participation with the MII in the role of member, subrecipient,
contractor, and/or third-party contributor if:






The capabilities or resources are not available from a US-owned or controlled entity or
in the United States
The foreign company is not prohibited from participation by export-control laws or
regulations or ITAR
The extent of foreign ownership, control or influence can be determined, and
measures, and appropriate measure can be developed in such areas as to protect IP and
confidential information.
The MII governing council supports the foreign company membership request
The MII makes a compelling case for participation and obtains DOD concurrence.

The awardee shall provide a Foreign Participation guide to manage foreign interest
participation in the MII. This should include an initial identification of potential foreign partners
critical to the MII success and other considerations or concerns with overseas activities. The
plan will be reviewed or updated annually and approved by the Government Program Manager.
Develop and document processes consistent with the guidelines above. These processes may
include consultation with OSD ManTech for additional guidance for unusual situations.47
Finally, the FOA requires that each applicant submit plans for how it proposes to operate the
institute, should it win. Applicants applying for this award to create a manufacturing institute
must prepare an overall business plan, a plan for technology innovation and development, an
intellectual property plan, and other plans. The intellectual property plans for manufacturing
institutes can be particularly complex, given that an institute may have dozens of members and
a wide range of members, including universities, large companies, small companies, and
government laboratories.
The FOA contains an Appendix entitled “Intellectual Property Principles for Manufacturing
Innovation Institutes.” It provides useful guidance to institutes and to organizations applying to
the government for money to create institutes. The document also demonstrates the value of
creating clear and detailed intellectual property plans before an institute begins its work. 48

47

Ibid, pages 37-38.
Manufacturing USA Air Force Research Laboratory, “Appendix C - “Intellectual Property Principles for
Manufacturing Innovation Institutes,” in “Funding Opportunity Announcement (FOA) FA8650-20-S-5028,” February
24, 2020,
48
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EXAMPLES OF U.S. SUBSIDIARIES OF FOREIGN COMPANIES PARTICIPATING IN
MANUFACTURING INSTITUTES
Many of the manufacturing institutes have foreign companies as members, and usually the US
subsidiary of a foreign company is the member. Here are some examples:







The National Institute for Innovation in Manufacturing Biopharmaceuticals (NIIMBL) is a
manufacturing institutes headquartered at the University of Delaware. It is funded by a
$70 million grant from NIST and leverages $180 million in commitments from industry
partners.1 Its mission is to accelerate biopharmaceutical manufacturing innovation,
support the development of standards, educate and train the biopharmaceutical
manufacturing workforce, and enhance US competitiveness. Its membership includes
US and non-US companies that have US subsidiaries, with the latter including
AstraZeneca, Sartorius AG, MilliporeSigma/EMD Serono.1
The Institute for Advanced Composites Manufacturing Innovation, in Knoxville,
Tennessee, is the fifth of the Manufacturing USA institutes. Subsidiaries of foreignowned companies that are members include Nissan, Mitsui Chemicals America, Izumi
International, Nippon Electric Glass, Volkswagen, Airbus, Dassault, Siemens Gamesa
Renewable Energy, and BASF.
MxD (Manufacturing x [multiplied by] Digital) is the second of the Manufacturing USA
institutes. Its industrial partners include US subsidiaries of Rolls-Royce and Siemens.
PowerAmerica includes ABB, Infineon, Toshiba, and BAE Systems.

The institutes themselves fund R&D projects and in some cases ask outside research
organizations, such as universities, to apply for funding. While TPI has not found any rules that
prohibit foreign researchers from applying, most and perhaps all R&D awards will go to US
research organizations.

THE NATIONAL SCIENCE FOUNDATION
In general, NSF welcomes international collaborations between US researchers and foreign
researchers. However, the agency generally only funds American researchers and expects that
foreign scientists will get funding from their own governments. Here is one statement of NSF’s

https://beta.sam.gov/api/prod/opps/v3/opportunities/resources/files/98ddf8535752412c870f9b486db68797/downloa
d?api_key=null&token=.
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policy, from the description of an NSF program that supports the US portion of international
research projects:
NSF funds are intended to support the US side of a research and education
collaboration; the international collaborators should seek funding for their participation
in the project from their own funding sources. NSF is working with counterpart funding
organizations to enhance opportunities for collaborative activities in sustainability
research and education between US investigators and their colleagues abroad.49
Here is a similar statement, from NSF’s Division of Materials Research (DMR):
DMR funding typically supports the US participants on a collaborative project, while
international partners are to be supported directly by their own funding sources.
Further, researchers who are based at organizations outside the US may not submit
proposals to DMR. DMR funds may not be used to support research and training
activities or the salaries of international scientists and students at their home
organization. DMR encourages proposers and their international collaborators to seek
support for these aspects from other non-NSF sources. Proposers are also encouraged
to seek non-NSF sources for funds that would enable sustained research collaboration
after the DMR support has ended.50
NSF has an Office of International Science and Engineering, and that office’s website has a long
list of NSF research and fellowship programs that encourage international collaborations.51 But
again, the Foundation will only provide money for US participants. 52
NSF’s policy of encouraging international cooperation while funding only the US investigators is
both understandable and inhibiting of such cooperation. It is understandable in that US
taxpayer funds should logically be used to support US activities. It can be frustrating, however,
in that there are significant practical barriers to the successful pursuit of funding for
collaboration from two different countries and their funding agencies, who may have different
program priorities, application procedures and application schedules. Furthermore, if the
cooperative project incorporates a division of labor between researchers from the US and
abroad, then each side’s funding proposal may appear to be incomplete from the perspectives

49

National Science Foundation, “Partnerships for International Research and Education (PIRE) (FAQs),”
https://www.nsf.gov/pubs/2011/nsf11073/nsf11073.jsp.
50
National Science Foundation, “International Research in Materials Science,”
https://www.nsf.gov/mps/dmr/international.jsp.
51
National Science Foundation, “Opportunities That Highlight International Collaboration,”
https://www.nsf.gov/funding/pgm_summ.jsp?pims_id=503394.
52
National Science Foundation, “Gen-4 [Generation 4] Engineering Research Centers (ERC),” Program Solicitation
NSF 19-503, https://www.nsf.gov/pubs/2019/nsf19503/nsf19503.htm. This solicitation mentions “foreign
collaborators,” which implies that foreign entities, including companies, are welcome to participate in ERCs.
However, they are expected to pay their own expenses and possibly also contribute financially to the ERCs.
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of each potential funding agency. In addition, any project that seeks funding from two or more
agencies in different countries faces a kind of “double jeopardy;” the project may be approved
for funding by one country but be denied by the other. In effect, the project has to pass
successfully through two reviews, not one. Put another way, the coordination challenges for binational research projects can be overwhelming, even before the actual research gets
underway.
To address the binational coordination challenges, NSF and foreign partners occasionally create
formal joint programs for the support of international research projects. A recent example is
the “SBE-UKRI Lead Agency Opportunity,” sponsored by NSF’s Social, Behavioral, and Economic
Sciences Directorate (SBE) and United Kingdom Research and Innovation (UKRI). A letter to the
scientific community summarizes the purpose and operation of this joint effort:
The goal of this activity is to promote transatlantic collaborative research by reducing
some of the barriers to conducting international research the researchers may
encounter. The SBE-UKRI Lead Agency Opportunity allows US and UK researchers to
submit a single collaborative proposal that will undergo a single review process. 53

NSF’S ENGINEERING RESEARCH CENTERS
NSF’s Engineering Research Center (ERC) Program funds centers at universities that have
commitments for matching funds from companies and other non-federal sources. NSF will
provide funds for up to 10 years. Only US research universities may submit ERC proposals.
However, both foreign universities and foreign companies may contribute to, and participate in,
an ERC.
Among other requirements that an applicant must meet, NSF requires any university applying
for an ERC to create: (1) an “institutional configuration” plan that describes the role of each core
partner university, including foreign universities; and (2) two types of agreements between the
universities and proposed industry members, an intellectual property agreement and an
industry/practitioner agreement.54
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National Science Foundation, “Dear Colleague Letter: NSF Special Guidelines for Submitting Collaborative
Proposals Under the SBE-UKRI Lead Agency Opportunity,” NSF 19-028, December 13, 2018,
www.nsf.gov/pubs/2019/nsf19028/nsf19028.pdf.
54

National Science Foundation, “Gen-4 [Generation 4] Engineering Research Centers (ERC),” Program Solicitation
NSF 20-553, pages 12-14, https://www.nsf.gov/pubs/2020/nsf20553/nsf20553.pdf.
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Negotiating agreements between an ERC and foreign university partners is both important and
complex. Both the US Bayh-Dole patent law and the intellectual property policies of US
universities apply to ERCs. The ERC community has developed a manual of suggested “best
practices” for the organization and management of ERC’s which addresses the negotiation of
such agreements, as follows:
One area that merits further discussion is the formulation and execution of international
agreements with foreign university partners. This originally was a required component
of a Gen-3 ERC [a Generation 3 ERC], but because of the complexities outlined below,
beginning in FY 2013 a Gen-3 ERC may enter into a focused partnership with a foreign
university governed by a formal agreement with mutually protective IP policies, or
faculty-to faculty collaborations. In either case, the partnership/collaboration must
allow for ERC students to spend at least 30 days working in the laboratory of the foreign
partner/collaborator.
The establishment of the ERC/foreign university partnership agreement can involve a
steep learning curve, concentrated on the complexities of international law and the vast
differences in scientific culture and legal environments, especially in intellectual
property ownership and business law specific to the partnering university’s home
nation. The “harmonization” of the final international agreement can take a great deal
of time and expense that an ERC has to bear.55
The ERC manual also discusses the involvement of foreign firms. First, the manual makes this
point:
NSF recognizes that an ERC can have a global dimension, since many research and
education challenges and opportunities require overseas collaboration to bring the best
resources to bear on a problem. NSF policy permits foreign firms to be involved in an
ERC if they agree to operate on a quid pro quo basis, exchanging personnel, sharing
support, risks, benefits, information, and their own facilities to the same degree as all
other participating US firms do. The ERC must be diligent to assure that there is a true
two-way and equitable flow of information between the ERC and foreign firms—the
same standard as domestic firms. In 2012, about 22% of the 326 ERC industrial members
were foreign firms. This is an increase from a decade ago, when the average was 1013%.56
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Erik Sander, “Industrial Collaboration and Innovation,” Chapter 5 in ERC Best Practices Manual, February 2013,
page 5-7, http://erc-assoc.org/sites/default/files/ERC%20Best%20Practices%20Manual%20Ch.%205%20%20Industrial%20Collaboration%20and%20Innovation-Final.pdf.
56
Ibid., page 5-20.
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Second, the manual discusses the large number of issues that each industrial membership
agreement and each intellectual property agreement must deal with, and the negotiations to
create these agreements can be complex for both US and foreign companies. The manual
recommends that an ERC establish standardized and clear agreements that set forth the rights
and obligations of industrial members (and for other members, as well, such as government
laboratories or state government agencies).57

EXAMPLES OF INTERNATIONAL PARTICIPATION IN NSF-SUPPORTED ERCS
Foreign companies are active members of many NSF-supported ERCs. Usually, a company’s US
subsidiary is the member, but sometimes the parent company in the other country becomes
the member. Here are a few examples:






The Nanosystems Engineering Research Center for Nanomanufacturing Systems for
Mobile Computing and Mobile Energy Technologies (NASCENT), based at the University
of Texas. Major industrial members of the center include Canon and Tokyo Electron.
The Center for Ultra-Wide-Area Resilient Electric Energy Transmission Networks, based
at the University of Tennessee. Industrial members include Hitachi; ABB; Danfoss of
Finland; OPAL-RT of Montreal; and GEIRINA, a subsidiary of GEIRI Beijing.
The Engineering Research Center in Cellular Materials, based at Boston University. The
industrial members include Hamamatsu.

THE NATIONAL INSTITUTES OF HEALTH
The National Institutes of Health (NIH), a part of the US Department of Health and Human
Services, is the US’ principal medical research agency. NIH is made up of 27 Institutes and
Centers, each with a specific research agenda, often focusing on particular diseases or body
systems. Most NIH funding goes to universities and medical centers, but NIH also works with
industry to develop drugs and medical devices. NIH also supports small businesses through its
Small Business Innovation Research (SBIR) program, and licenses technologies to companies.
NIH recognizes that diseases anywhere are potential threats to the US and that medical
research and treatments developed anywhere can benefit US health. Consequently, NIH is
willing to fund research and other programs outside of the US when there is a benefit to the US.

57

Ibid., pages 5-9 through 5-20 on member agreements and pages 5-48 through 5-56 on intellectual property.
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Most of NIH’s research grant programs are open to non-US researchers and institutions.58 While
most NIH research grants go to US institutions, non-US citizens can become principle
investigators and non-US organizations can become the grantee institution for most grants. 59
Applications from non-US institutions must include talent, populations, or other resources not
found in the US. For example, non-US research may need access to a unique patient population
in another country. Non-US applications have an extra review step: reviewers assess whether
comparable work is being done in the US. If there is comparable US work, the non-US
application is less likely to be funded.
In addition to regular research grants funded by NIH’s many institutes and centers, NIH also has
an organization, the Fogarty International Center, that specifically focuses on international
aspects of NIH’s mission. It manages grant programs that help to develop scientific expertise in
developing countries and the local capacity to detect and contain diseases at their point of
origin.60 Even in the case of the Fogarty Center, however, more than 80 percent of the funding
goes to US institutions to support the salaries and other costs of US scientists involved in
international programs.61
The principle investigators of small business awards are not required to have US citizenship, but
they must legally reside in the US. Only US organizations are eligible to apply for NIH Small
Business Innovation Research (SBIR) and Small Business Technology Transfer Research (STTR)
awards. In general, SBIR or STTR R&D project activity must be performed in its entirety in the
US, although waivers may be considered in rare instances.
Non-US companies are eligible to be licensees of NIH intellectual property, but both US and
non-US licensees must normally agree that any products embodying the invention or made

58

As with other agencies, specific funding opportunity announcements have different eligibility requirements, and
so one needs to read each FOA to determine who is eligible to apply.
59

National Institutes of Health, National Institute of Allergies and Infectious Diseases. “International Applications”.
https://www.niaid.nih.gov/grants-contracts/international-applications. Accessed March 20, 2020. National
Institutes of Health. “About Grants. Who is Eligible?” https://grants.nih.gov/grants/who-is-eligible.htm. Accessed
March 16, 2020.
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National Institutes of Health. Fogarty International Center. “About the Fogarty International
Center.”https://www.fic.nih.gov/About/Pages/role-global-health.aspx. Accessed March 16, 2020.
61
National Institutes of Health. Fogarty International Center. “Our Role in Global Health”.
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through the use of the invention, and which are sold in the US, will be manufactured in the
US.62

CONCLUSION
This report makes several points.
First, US rules for foreign participation in R&D programs vary by agency, according to the
mission of the agency and other factors. Some agencies (such as DoD and NIH) have missions
that lead them sometimes to give R&D grants to researchers in other countries, because those
researchers have knowledge that is valuable to those agencies. However, some other agencies
(such as NIST, DOE, and NSF) generally put a higher priority on helping US researchers and
promoting US economic benefits. They will not (with rare exceptions) fund work conducted
outside of the US
Second, most agencies treat US subsidiaries of foreign companies the same as US-owned
companies. The Department of Defense only wants to work with companies from allied nations
such as Japan, and in order to receive US R&D awards or participate in centers or institutes with
federal funding, the subsidiaries of foreign-owned companies must comply with US export
control laws. The US Government rules generally reflect a view that subsidiaries of foreign
companies that conduct R&D and manufacturing in the US provide similar benefits to the USowned companies, including new technology, American jobs, and tax payments.
Third, there are many examples of foreign-owned companies participating in US Governmentfunded R&D programs. For instance, many foreign-owned companies and some foreign
universities participate in NSF engineering research centers, and many US subsidiaries of
foreign companies are members of Manufacturing USA’s manufacturing institutes. Also,
manufacturing institutes are allowed, in certain circumstances, to sub-contract with R&D
organizations in other countries.
Fourth, US universities have their own rules for participation, but they generally don’t
discriminate against foreign companies (beyond the requirements of federal funding agency or
laws such as Bayh-Dole). However, any company – American or foreign-owned – should
understand university rules before they enter into any partnership with these schools.
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National Institutes of Health, Office of Intramural Research, Office of Technology Transfer. “Licensing”.
https://www.ott.nih.gov/licensing.
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Finally, we now see bipartisan concern in the US and heightened scrutiny about Chinese
funding of and participation in US R&D, but these concerns do not seem to have affected more
general rules for participation by non-US companies in US government-funded R&D. So far,
much of the US debate has focused on the protection of US intellectual property and enforcing
the requirement that US universities and professors with federal research funding disclose any
foreign money that they receive – particularly money from China.
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APPENDIX I. FEDERAL REQUIREMENTS FOR REPORTING FOREIGN FINANCIAL
SUPPORT TO U.S. HIGHER EDUCATION INSTITUTIONS 63
In the past year or so, several Federal entities have proposed an initiative to impose new
requirements on US universities to report publicly on gifts, grants or contracts entered into with
non-US entities, including governments, companies and universities in other countries. While
the outcome of this initiative remains uncertain, it may lead to new reporting requirements
that would, in effect, make it nearly impossible for US universities to hold the details of their
agreements with non-US entities confidential.
In this section we describe the initiative and its implications in some detail. We also provide
details on the context of the on-going discussions of this initiative with the US higher education
community. As will become apparent, US higher education institutions oppose this initiative for
several reasons.
EXISTING AUTHORITY TO REQUIRE REPORTING OF FOREIGN FUNDS TO U.S.
UNIVERSITIES
The US Department of Education (hereinafter “ED”) requires US higher education institutions to
disclose and report regularly to ED about funds they receive from foreign sources. This
authority was granted by Congress to ED by Section 117 of the Higher Education Act of 1965, as
amended.64
The principal provision of Section 117 states as follows:
Whenever any institution is owned or controlled by a foreign source or receives a gift
from or enters into a contract with a foreign source, the value of which is $250,000 or
more, considered alone or in combination with all other gifts from or contracts with that

63

Generally, TPI prefers to avoid the use of the word “foreign” to characterize non-US parties. Since the Federal
proponents of the new reporting requirements have couched it in terms of “foreign” activities, we adopt that
characterization in this appendix in order to avoid creating any confusion about the debate.
64

The formal grant of authority appears in Title 20 of the United States Code as subsection 1011f, which begins on
page 186 of https://www.govinfo.gov/content/pkg/USCODE-2017-title20/pdf/USCODE-2017-title20-chap28subchapI-partB-sec1011e.pdf. While it is common to refer to US laws by their names as passed, the formal
codification of those laws as part of the US Code nearly always appears under different names and section
numbering conventions. In this report, we refer to the relevant law as Section 117 in keeping with the discussion of
this matter by Federal officials and the higher education community.
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foreign source within a calendar year, the institution shall file a disclosure report with
the Secretary [of ED]65
Furthermore, the law goes on to say:
All disclosure reports required by this section shall be public records open to inspection
and copying during business hours.66
The law cited above requires any US university that receives an R&D grant or contract from a
foreign organization or enters into a technology commercialization agreement with such
organization, such as a foreign company or foreign government, to report receipt of that grant
or contract or that technology deal to ED, which, in turn, makes that report available to the
general public. Clearly, this statute makes it very difficult to assure a foreign technology
licensee of a US university that its contract with the university remains confidential. Likewise, it
is very difficult to maintain the confidentiality of any R&D grant or contract.
However, despite the fact that “Section 117’s” reporting requirements are nearly 25 years old,
ED has not, until quite recently, taken any significant steps to promulgate rules under the law
that would provide a clear administrative framework within which universities might report. 67
Most important, ED has never determined what the contents or format of the required reports
should be, leaving universities to decide how much information to provide and in what form.
ED’s motivation for not implementing this reporting requirement is by no means clear; in fact, it
may be lost now “in the mists of time.” As a result, university reporting under Section 117 has
been inconsistent and incomplete.
RECENT PROPOSALS TO STRENGTHEN UNIVERSITY REPORTING REQUIREMENTS
In 2019, ED took a rather sudden and unexpected interest in implementing Section 117. The
motivation for ED’s interest seems rather clear—Section 117, if fully implemented, would
provide ED, the Presidential Administration, the Congress, and the public with ready access to
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See subsection (a) of section 1011f at the above citation to the US Code.
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See subsection (e) of section 1011f at the above citation to the US Code.
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In US public administration, departments and agencies routinely implement laws (Acts of Congress, signed by
the President) by going through a formal process that involves publishing a proposed implementing regulation,
seeking public comment on the proposal, and then promulgating a final regulation, also known as a “rule,” that
takes into account any issues raised by the public comments. This process of implementation is conducted within
a stylized framework laid out in some detail in the Administrative Procedure Act of 1946.
https://www.archives.gov/federal-register/laws/administrative-procedure
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information about the degree to which US higher education institutions are recipients of
foreign funds and, by implication, some measure of the degree to which they might be falling
under foreign influences and/or serving as conduits through which foreign interests might gain
knowledge of and access to university-based technologies that might otherwise provide US
companies with a competitive advantage In world markets.
On November 27, 2019, the General Counsel of the Department of Education, Reed D.
Rubenstein,68 wrote a detailed letter to Senator Rob Portman, chair of the Permanent
Subcommittee on Investigations of the Senate Committee on Homeland Security and
Government Affairs, outlining the new initiatives of ED in implementing Section 117 and in
investigating the involvement of selected universities with foreign sources of funds, especially
but not limited to China.69 This letter makes clear that the new emphasis on Section 117
reporting is driven by concerns that China is exercising undue influence on US higher education
institutions by providing funds through a variety of mechanisms. Similarly, in February 2020,
the ED announced its own investigation into US university reporting of foreign funding.70
In line with this thinking, on February 10, 2020, ED published details of a proposed new
“information collection” activity in the Federal Register, the official administrative publication
of the US Government.71 While the ultimate statutory authority for this information collection
activity is Section 117 of the Higher Education Act of 1965, as amended, ED chose instead to
promulgate this implementation scheme under the broad authorities of the Paperwork
Reduction Act of 1995.
ED’s recent action is highly controversial, especially in the higher education community. Nearly
40 higher education institutions and associations of such institutions—indeed, associations of
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Mr. Rudenstein is formally the Principal Deputy General Counsel of ED. However, as is increasingly common
throughout the Trump Administration’s staffing of Federal agencies, Mr. Rudenstein has been delegated the
“Authority and Duties of the General Counsel.” In other words, he is for all intents and purposes, the General
Counsel.
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The full text of the Rubenstein letter is at https://www2.ed.gov/policy/highered/leg/psi-nov27-2019.pdf
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“US Department of Education Launches Investigation into Foreign Gifts Reporting at Ivy League Universities,
press release, February 12, 2020. https://www.ed.gov/news/press-releases/test-0
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Federal Register, Vol 85, No. 27, Monday, February 10, 2020, pp 7540-7541. ED had actually posted an earlier
version of this notice in the Federal Register on September 6, 2019. The relationship between the two Federal
Register postings is not clear to TPI as of the date this report is being written.

Foreign Participation in US R&D Programs, p. 38
such associations—have submitted formal comments on the ED proposal of Feb. 10, 2020. 72
Essentially all of these comments are highly critical of the approach ED has taken, of the
definitions of key terms it has adopted or overlooked, of the detailed data elements that ED is
asking for, and of ED’s use of the Paperwork Reduction Act rather than the basic statute
(Section 117) to put the data collection into effect. 73
Under its proposed “information collection” about foreign funds to US universities, ED proposes
to require higher education institutions to submit detailed information on a wide range of
funding mechanisms including detailed information on the ownership of the foreign entity
providing the funds, the purpose of the funding, the names and addresses of the company and
individuals involved, and so on. ED would also require the universities to submit complete
copies of all relevant gift, grant or contract agreements associated with such funds. These
copies would be made publicly available, regardless of whether the original agreements were
confidential or included confidential information such as trade secrets or person-identifiable
data. The proposal disregards the statutory $250,000 threshold for reporting and instead
requires reporting of ALL such funds no matter how small. For these and other reasons, ACE
and other commenters essentially accuse ED of proposing to take action that lies well outside
its grant of legal authority under Section 117 and of failing to take into account the harm that
making such data public would cause to university engagement in international R&D and
technology collaborations, while also being completely naïve about the scope and quantity of
data that universities would have to submit and ED would have to archive, publish and analyze.
ED has not, as of this writing, responded to the criticism levied by the higher education
community in response to its proposed “information collection” activity under Section 117,
broadly construed. The deadline for submission of comments on the proposal was March 11,
2020.
TPI OBSERVATIONS ON THE PROPOSED ED “INFORMATION COLLECTION” UNDER
SECTION 117
It would appear that ED, or some higher authority within the Executive Office of the President
acting through ED, would very much like to be able to review in great detail the relationships
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All of these comments are published and available on the Web through a portal at:
https://www.regulations.gov/docketBrowser?rpp=25&so=DESC&sb=commentDueDate&po=0&dct=PS&D=ED2019-ICCD-0114
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The most detailed, scholarly and legalistic response was submitted by the American Council on Education, an
umbrella organization that represents most of the major higher education associations in the US. The ACE
statement can be found here: https://www.regulations.gov/document?D=ED-2019-ICCD-0114-0022
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that US higher education institutions have or would have in the future, with foreign entities,
including governments, companies, universities, and others. Their ambition to know is nearly
unbounded; it must contain within it the further notion that the disclosure ED seeks will create
opportunities for the Federal Government to intervene or at least to identify and call out
institutions and individuals within those institutions that are engaged with foreign
organizations. This desire, it would appear, goes well beyond the recent highly publicized legal
actions and notices directed at US faculty members and universities that have participated in
China’s Thousand Talents program.74
Quite apart from the extensive expansion of the scope of activities that would fall under the
proposed ED “information collection” requirement, the combination of complete disclosure and
full public reporting of all the details, including the full text of such agreements, as well as the
complete sharing of all such details with the public on the ED web site would create a very
substantial barrier to the willingness or even legal ability of many potential partners to fund
R&D, enter into technology commercialization agreements or join international R&D consortia
involving US higher education institutions.
The proposed “Information collection” under Section 117 raises serious practical problems for
responding universities and their partners. The ACE submission referenced above has
highlighted a number of legal issues that will need resolution. Should ED proceed along the
proposed pathway despite the heavy criticism from the higher education community, it is very
likely that one or more institutions and/or associations will sue ED in Federal court in an effort
to force a radical narrowing of the scope and nature of the information that ED can legally
demand under Section 117.
It is possible that, faced with legal challenges to its authority to demand the information it
seeks, ED will turn to the Congress to seek amendments to the Higher Education Act to give it
the authority it would need to implement its proposed information collection. 75 Undoubtedly,
the higher education community and its many well-placed friends and supporters would
vigorously oppose any such amendment effort.

74

75

See the discussion in the earlier section on “Chinese Efforts to Acquire Foreign Research and Technology.”

The aforementioned letter from Mr. Rubenstein to Senator Portman states on page 7 that “The Department [of
Education} will continue working with your staff and other federal government stakeholders on potential
amendatory language to address identified gaps in the statutory scheme.” In other words, ED is already working
toward obtaining enhanced legal authority from Congress to gather the kinds of data it has proposed obtaining
through its Federal Register notice of February 10, 2020.
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It is unlikely that this dispute over information collection will be revolved any time soon.
Several years may be required to come to a mutually agreeable understanding among
Congress, the Administration, higher education, and higher education’s constituents that would
clarify the scope of Section 117 and of the information that might legally and reasonably be
obtained and published pursuant to it. There is always the possibility that ED might withdraw
the “information collection” that it proposed in the Federal Register on February 10, 2020.
However, in light of the present concern over Chinese efforts to obtain US technology discussed
elsewhere in this report, as well as the Trump Administration’s general attitude toward foreign
economic competition, withdrawal seems unlikely.
At this point, it is not possible to state with any confidence what the outcome of the current
initiative and associated debates will be. Nonetheless, the higher education community views
the Section 117 initiative with considerable alarm and is working diligently to seek to block the
proposal administratively, in the courts, or, if need be, in the Congress.
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Appendix II. Foreign Participation Rules Set by U.S. Universities

OVERVIEW
US universities have established numerous rules governing whether and how they accept
external funds to support R&D and technology transfer/commercialization. Most of these rules
apply to all external funders, including foreign funders and partners, whereas relatively few
rules are designed to apply specifically to foreign entities. Nonetheless, the university’s own
rules constitute a significant portion of all the rules that foreign funders and partners must find
ways to comply with or work around. In addition, some of these rules may apply as well to
situations in which US universities are involved with foreign entities in R&D collaborations that
do not involve transfer of foreign funds to the universities but nevertheless entail a contractual
understanding or agreement between the university and one or more foreign entities. These
rules may also affect how non-US companies participate in Federally funded R&D programs
discussed in this report, such as Manufacturing Institutes or Engineering Research Centers.
Many research-intensive universities have policies and rules governing external funding that are
quite similar. This happens, in part, because many university rules have been adopted in
response to rules imposed on all universities by the Federal government. In addition, there are
active professional associations whose members are responsible for administering clusters of
university policies, such as sponsored programs or technology transfer, and those associations
actively work with their members to develop benchmarks and best practices that become the
foundations for most universities’ rules.76 That said, each university fine-tunes its own rules to
reflect various local conditions and expectations, so that careful attention to each institution’s
requirements by potential funders is important.
Here we discuss some of the more significant university rules governing or influencing
acceptance of external funds and partnerships.
Some rules differ depending on whether funds are provided by an external source as a gift, a
grant or a contract. Gifts are generally awards of funds to a university by an outside entity that
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These associations include but are not limited to the National Association of College and University Business
Officers (NACUBO), the National Council of University Research Administrators (NCURA), the Society of Research
Administrators (SRA), and the Association of University Technology Managers (AUTM). Each has an easily
discoverable public web site as well as a wide array of publications available only to members.

Foreign Participation in US R&D Programs, p. 42
are intended to support the goals of the institution without regard to specifying any but the
broadest objectives. Gifts might pay for student scholarships or the construction of buildings,
or they might be intended to be added to the university’s general endowment funds. The
donor of a gift expects no direct return other than the satisfaction of knowing that he has
helped the university meet its missions. At the other extreme, contracts between external
entities and universities under which funds flow from the external entity to the university are
typically used when the funds are expected to be used to carry out a specific program of activity
leading to a concrete result of interest to the funder. A grant is an intermediate sort of
agreement under which the funder provides money to support research or other activities in
particular area of interest to the funder and to the university but for which the results are not
intended to meet specified needs of the funder.
Most of this report addresses rules imposed on foreign participants in US R&D and technology
programs set by the various Federal agencies that support R&D, technology development and
technology transfer. Universities’ own rules apply in addition to those required by Federal
agencies.
CONTRACTING AS THE FOUNDATION FOR EXTERNAL FUNDING AND PARTNERSHIPS
When external entities seek to engage universities, their faculty members or their students in
externally funded research or in technology licensing agreements, it is fundamental that such
activity be governed by a legal agreement between authorized officials of the external entity
and an authorized representative of the university. In practical terms, this means that any
formal agreement must be made by the university and not by the faculty member or student.
Generally, faculty members, researchers and students are not authorized to sign any such
agreements for activity done at the university.77 Similarly, faculty members are not officially in
a position to negotiate the terms and conditions of any grant or contract agreement with the
external entity on other than an informal, non-binding basis.
FINANCIAL RULES
EFFORT-BASED CONTRACTING
A grant or contract with a university for the performance of R&D is usually budgeted on a
“level-of effort” basis. That is, the university agrees that certain faculty, staff and/or students
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Faculty members are free to enter into consulting agreements with external entities that do not in any way
commit the university to any course of action. Depending on the university, faculty members may be required by
their employing institution to disclose such consulting agreements to the institution.
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will carry out activities in support of the grant or contract’s objectives and will spend a certain
percentage of their time each month over a certain number of months in doing so. The direct
cost of the participants effort (time) that is allocated to the grant or contract budget is
determined by applying the percentage of time spent on the project to the total salary that is
ordinarily paid to each researcher. Non-salary costs are charged to the grant or contract
budget as incurred.
BEST EFFORTS CONTRACTING
Generally, universities are not comfortable signing external funding agreements (contracts) that
specify a defined outcome within a specific period of time. Rather, universities prefer to agree
to contracts on a best-efforts basis; that is, the university agrees that its faculty, staff and
students will do their best (give their “best efforts”) to succeed within the contract’s scope,
budget and time, but will not guarantee that a particular result will be achieved.
PAYMENT OF INDIRECT COSTS
Effort-based contracting as described above typically results in a project budget that is based
only on compensating the researchers for their time and that, thus, fails to incorporate all of
the costs a university incurs in carrying out a research project or similar activity. These other
costs include the costs of management and administration, libraries and data services,
laboratory and office construction and operation, and other indirect costs, or “overhead.” To
help pay for the other very real costs, universities typically insist that grant and contract
budgets incorporate an amount of money that roughly corresponds to the allocated portions of
indirect costs associated with the project. Rather than attempt to calculate an actual indirect
cost associated with each separate grant or contract, universities usually estimate an indirect
cost charge as a certain percentage of the direct salary and wage costs allocated to the grant or
contract. This percentage is customarily the same percentage that is applied to Federal grants
and contracts to the university, as agreed to with Federal financial contracting officials.
Sometimes, private entities, such as companies, are asked to pay a somewhat higher indirect
cost percentage than that paid by the Federal government. 78
COST ACCOUNTING, RECORD KEEPING AND REPORTING
Universities often have research and related contracts with dozens to hundreds of external
entities. As a result, they are unable to create special accounting formats and/or reports to

78

Accounting for indirect costs and negotiating indirect cost percentages or rates with Federal agencies is an
arcane topic in university and government finance that is much too complex to discuss here.
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respond to the needs of each entity. Instead, they may insist that the external entity agree to
receive such information in the format determined by the university.
INTELLECTUAL PROPERTY RULES
Each research university has promulgated an intellectual property policy governing ownership
of, benefit from, and management of intellectual property of all types developed by its faculty,
staff, and students. These policies are quite complex and are often incorporated in faculty
employment agreements. They also reflect the influence on universities of the Federal BayhDole Act79 that sets forth expectations for IP developed with Federal funding. (Universities
often seek to apply the Bayh-Dole framework to IP agreements even when the Federal
government is not a party to the project. ) Despite the presence of such policies, it is usually
possible to negotiate special IP terms in grants or contracts funded by outside parties, and, of
course, IP licensing agreements between universities and outside parties have IP as their focus.
INSURANCE AND INDEMNIFICATION RULES
INSURANCE
Universities will typically require that external entities involved in R&D partnerships provide
evidence of insurance coverage, or of self-insurance, to cover the potential costs of any injury
or damage resulting from the actions of either party and involving the other party associated
with the project.
INDEMNIFICATION
As an alternative to, or supplement to insurance coverage, universities may require that the
external entity indemnify the university against any losses that it might incur in connection with
the project. Such indemnification is usually sought to be reciprocal; that is, each party
indemnifies the other.
Certain “public” universities that are legally owned by US state governments or are creatures of
state governments may be prohibited by the laws of their states from indemnifying external
parties against possible losses. In these circumstances, agreement on indemnification
provisions may not be reachable, which in extreme case may mean that a successful contract
agreement cannot be achieved.

79

Bayh–Dole Act or Patent and Trademark Law Amendments Act (Pub. L. 96-517, December 12, 1980) See, for
example, https://en.wikipedia.org/wiki/Bayh%E2%80%93Dole_Act
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RULES GOVERNING STUDENT PARTICIPATION
Much of the day-to-day work of R&D in US universities is conducted by students in various
capacities and roles. Student engagement in research is highly valued at both undergraduate
and graduate levels. At the same time, the prerogatives of students, whose fundamental goal is
to learn, are carefully guarded by universities. Agreements with external entities can not
arbitrarily abrogate the rights of students, qua students, that are otherwise guaranteed to them
by the university.
RULES GOVERNING PUBLICATIONS, PRE-PUBLICATION REVIEW AND TRADE SECRETS
Because of the central role that publishing in the open literature plays in the lives and careers
of students and faculty, universities are very reluctant to agree to any external funding or
partnership arrangement that inhibits or blocks such publication. Generally, arrangements can
be reached under which pre-publication reviews by partners are accommodated for the
purpose of ensuring that trade secrets and/or unprotected potential IP are not released.
Reasonable time periods for such reviews are allowed, such as 30 or 60 days.
RULES GOVERNMENT TRANSPARENCY OF ARRANGEMENTS
Universities, especially public ones, are usually expected to make available the names of
external funders and the nature of the external arrangement or partnership. This makes it
difficult for universities to keep confidential the fact that they have such arrangements with any
particular entity, even though the entity might prefer not to acknowledge that it is exploring a
new field of technology through a university partnership or grant. There is usually some
flexibility in this regard, but absolute secrecy is unlikely to be available.
USE OF NAME/ADVERTISING
Universities typically are very protective of their names, their reputations and their formal
trademarks. They will expect partners or funders to agree to use their names in advertising or
other public-facing activities only upon formal approval by cognizant university authorities.
(Individual faculty members typically do not have authority to approve such uses.) At the same
time, universities will be willing to make such agreements reciprocal, respecting similar
expectations from funders and partners, other than needing to be able to report the existence
of relevant agreements as noted above.

